COOPERATIVE AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE STATE OF INDIANA, DEPARTMENT OF TRANSPORTATION
FOR THE
INTERAGENCY FUNDING OF THE DEPARTMENT OF THE ARMY PERMIT

PROCESSING FOR HIGHWAY PROJECTS IN INDIANA

This Agreement is entered into this M d‘ay of A/t M 20p2 by and between the Department
of the Army (hereinafter the “USACE”), represented by the District Commander, Louisville District
and the State of Indiana Department of Transportation (heteinafter “INDOT”), represented by the
Commissioner, all hereinafter referred to as the Parties.

WHEREAS, the INDOT desires to have priority review of highway construction projects with the goal
of achieving timely design and implementation of adequate, safe, environmentally sound and
economical highway improvements while also assuring such design and implementation is done in
accordance with Section 404 of the Clean Water Act (33 U.S.C. 1344, et seq) and Section 10 of the
Rivers and Harbors Act of 1899 (33 U.S.C. 403, et seq); and

WHEREAS, this Agreement sets forth the responsibilities of the Parties to ensure priority review of the
State of Indiana highway construction projects with the purpose of achieving timely review and
disposition of State of Indiana permit applications, and other activities which the USACE administers
in accordance with Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403, et seq) and
Section 404 of the Clean Water Act (33 U.S.C. 1344, et seq) and their implementing regulations; and

WHEREAS, authority to enter into this Agreement is granted pursuant-to the Intergovernmental
Cooperation Act (31 U.S.C. 6505), SAFETEA-LU (23 U.S.C. 139 (j)), and Section 214 of the Water
Resources Development Act of 2000; and

WHEREAS, INDOT has substantially increased the number of highway projects for which the |
USACE has legal responsibility to review pursuant to Section 10 of the Rivers and Harbors Act of
1899 and Section 404 of the Clean Water Act; and

WHEREAS, the location of these projects within Indiana fall under the jurisdictional area of the
USACE Louisville District (hereinafter the “District”); and

WHEREAS, the Parties agree that establishing a District central point of contact for all INDOT
transportation projects in the District boundaries in Indiana would be more efficient and improve the
environmental review process; and




WHEREAS; the Partics agree that estabhshmg 2 INDOT eeiitial ‘point of contact: for-all INDOT
fransportation, pTOJCCYS in the-District boundaries in Indiana Would bé more efficient and improve thé
envifoninental review process; and

b

WHEREAS, the Parties have determined that it would be mutually beneficial to supplemient District
personnel €0 achieve the purpose-set f@rth above; and

apphcatlons and 1ssues in accordance wnth Fedcral laws and 1eoulatlons and

NOW, THEREEORE, in consideration of the. muiual promises and agicemients contained herein;the
signatory pam &s to this Agreetment coticur with the followmcr mSpons:blhhes and terms.

Sectioi 1: :Obligations of INDOT

1.1 INDOT shall programa project to identify costs.and prowde payments to theDistrict for the
costs mcurred pmsuant to thls A méﬁt INDOT ag ~s:to en(:umber an annua : mount to. cover‘-all

(60)‘ d.ayscpnor tor thc start of the next f sca[ yeat Thc State oflndlana 5] ,H,Vca'l year begins July 1 and
ends June 30 gach year.

1.2 ‘Within thirty 30 (ddys) of the éxecution ofthis Agreemernt, INDOT agrees to-make its annual
P! ed on the'remaini ijpercentaoe of State of Indiania Flscal Year ’)0 9 t6°the District.
Within ten (10) days- of execition of this Acrecment, the District shall'send an‘i vo' e I rthe annual
paymentamount to INDOT, INDOT shall ake pa: to the District by eléctronicTunds transfer.
‘This payent shall cover exXpenses: rezmltmmfrom the hiting of new: employees and.overhead costs.

N

1.3 3 Bc‘ mmnw Iu]y I ?009 INDOT agrees'to, payThe District the annual amount for Statc of Indiana

01C ) day. e
[NDOT shall make payment by electroruc funds t1 ansfcr within thirty (30) days of-recexpt of such
invoice,




1.5 Quarterly payments may include the following expenses:

1. Salary and benefits for the full-time employee(s) which will be adjusted annually to cover
appropriate step-increases and cost of living allowance (COLA) awarded to Federal
government employees.

2. Actual burdened overhead rate carried by the District, including:

-Effective Rate
-Departmental Rate

-General Administrative Rate
-Other as appropriate
-Training and travel

1.6 INDOT agrees to hold meetings with the District to establish priorities and evaluate work
performed under this Agreement.

Section 2: Obligations of the USACE Louisville District

2.1 The District may accept and expend the funds provided for herein by INDOT to expeditiously
evaluate permit applications under the jurisdiction of the USACE for INDOT transportation projects.

2.2 Using the funds provided by INDOT, the District shall expeditiously supplement its existing
staff, which currently processes INDOT permit applications and other permits on a routine basis, by
hiring professional employees, and use the funds provided under this Agreement to pay thé costs of
salary, associated benefits and actual burdened overhead rate. Additional positions and subsequent
funding may be added under this Agreement, if all parties find that the work load warrants additional
District personnel.

2.3 The District agrees to ensure that the supplemental staff funded by this Agreement shall be
assigned to evaluate and process permit applications and other tasks which support this Agreement
including agency coordination and compliance with the statutes and regulations for which the District
is legally responsible and identified as priority projects by the INDOT in accordance with the
coordination procedures defined in Section 5 below.

2.4 The District shall keep accurate and separate accounting records of all receipts and disbursements
of all funds received pursuant to this Agreement and produce such records and reports as required by
Section 4 for examination as required by INDOT. The District shall keep records substantiating hours
and costs billed pursuant to this Agreement for a period of at least three (3) years after the final billing
is submitted.

2.5 The District agrees to hold a meeting every six months for the first year with INDOT to assess
the coordination procedures and the timeliness of work performed under this Agreement. After the
first year, annual meetings will be held with INDOT to assess the coordination procedures and the
timeliness of work performed under this Agreement.




2.6 Upon receipt of the initial INDOT payment, the positionsshall be filled as expeditiously as
possible tosupport wotk contermplated by this Agieement.

2.7 “Tlie District slial] develop internal ploceduxes 10 implemerit this Agreement: and maodify as
necessary.

Section 3: Payment Provisions

3.1 Inaccordance with Section 1.3 of this Agreement, INDOT agrées to make ifs anniia] paytiient for
State of Indjana Fiscal Year 2009 to the District via electronic funds transfer within (t}nrty) 30 days of
the execution of this Agreemeiit, drid the District agreés to send 4t invoice fof thé antiual amount 1o
INDOT within ten (IO) days of execut' of this agreement. INDOT shall, within ten'(10) calendar
day§ of making payment, notify. the. District in wmtmo that the paymnient has been miade to the
appropriate-account at the USACE, Finance Center.

3 2 For all subsequent quarterly advance payments, the District shall prévide an inviice of éstintated

costs to unplement this Agreement for the upcoming quarter to INDOT. Such estimate shail include

supportmcr documentatlon based 6n the costs’ for the: previous vquarterand shall be prowded to INDOT
60 . o - . N i ¥

Dlstrlct shaﬂ ensure that sald ﬁmds are. asmgned to-an appropnate account fmm whxch the Dlstrmt mav'
withdraw the fundmtf in'sapport 6f acnvxtles 1dent1fied in this. Aﬂreement

3. 3 lNDOT shal] 1"ﬁake prompt payment thhm tlm'ty“ 'JO) calendar days of the receipt-ofithe

3.4 ‘The District shall prov1de to INDOT a quarter]y accoufiting of thé-actual expendltures for
salaries, benefits, and overhead, INDOT shall review the quarterly District’s accountings-of such
actual expendrtures If INDOT detetsiinies that the docurientation of allowarice of stich expendltuxes
are madequate or. msufﬁcnent or determmes that further documentatlon or clanﬁcatlon is requned a

amount however the burden of provxduw the reqmre mformatxon or documentatlon is'on the sttrlc’r

INDOT shall.notify the District in writing of the inadéquacy of ‘insufficiency of the documeritation
provxded atid Tdy prowde any itiformmation fiecessary to cortect the: madequacy or insufficiency; .

3 5 ' [n the event! of dlsagrecment ovcr-jstatements of expendxture the District. agrees to contmue the

an over—statement of Dlstnct expenses Any ﬁmds pald to the Dlétr;ct by INDOT in excess of the
actual costs.incurred ina billing period:shall apply toward the District’s expenses in'the followitig

bnl[mgpemod
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any Avreement gxtension, mod1ﬁcat10n, or telm m'mon




Section 4: Coordination

4.1 Every forty five (45) days, or as needed; INDOT’s Manager of the Office of Environmental
Services, or designee, will establish a priority listing of projects with the District which will guide the
District’s staff efforts in the priority review process.

42 Both INDOT and the District agree that ready and reasonable access will be provided to working
level staff of each party in an effort to minimize the need for formal meetings.

4.3  While the focus will be to review permit applications for priority INDOT projects, the District
staff may also be involved in other tasks which support this Agreement, including agency coordination
and compliance with the statutes and regulations for which the District is legally responsible.
Examples of other tasks which may be assigned include, but are not limited to:-

I. Review and comment on pre-application submittals (i.e., project alternatives, ecological
survey reports, environmental documents, mitigation plans, functional assessments, etc.).

2. Attend project meetings, including field or office meetings.
3. Participate in interagency scoping meetings.

4. Perform other tasks including jurisdictional determinations and wetland delineation
verifications.

5. Develop and implement programs to increase efficiency of transportation project permit
processing, such as merging NEPA and 404 process requirements to improve efficiencies of
the project development process, implementing wetland mitigation banks and in-lieu fee
mitigation agreements, developing programmatic agreements and general permits as
necessary, review and comment on Nationwide Permit (NWP) changes as necessary, and
developing interagency training programs in cooperation with INDOT to sustain efforts
contemplated by this Agreement.

6. Work with INDOT and Federal Highway Administration (FHWA) to identify and
implement procedures to improve efficiencies during the project development process that
allows the District to adopt environmental documentation as a cooperating agency to
comply with NEPA, and where appropriate, reference and adopt findings on projects to
comply with other laws, regulations and Executive Orders. Examples include, but are not
limited to, findings for the National Historic Preservation Act, and the Endangered Species
Act.

Section 5: Goals and Objectives

5.1 INDOT and the District shall review all existing interagency coordination processes and
formulate recommendations to improve procedures and increase efficiency within six (6) months of the
date that of the individual(s) in the position(s) to be funded by the Agreement report for duty. The
recommendations shall be accompanied with a proposed schedule for implementation.




5.2 The District agrées to meét the following goals:

1. Eatly coordination and priofitization of INDOT project perrait applications-and related
getivities (i.., project alternative analysis, ecological survey reports, enviroumental
‘ddcuimeétits, mitigativh plans, furictional assessmients, ¢te.).

2. The Distiict will infotm INDOT if project evaluation may exceed agreed upon processing.
‘times, ' o T B

Thé Digtiict will work proactivelyto improve upon all timelines set forth at 33 CFR 325
and 33 11.8.C. 1344 for District actions unless-otherwise preyiously indicated ornoted as an
e\:ceptlon

RV

53 INDOT agrees tomiect the goals established by the followirig pérformance indicators:

. Prepare and submit to'the Dlstnct a complete permit application with drawmgs and.
necessaty information as curfently requifed. by USACE rcgulanons

2. Provideall information necessary for evaluation of permlt apphcatlons -and related
activities,

3. Give full consideration to modtfymg the stibmiitted permlt apphcatxon in accordance with
‘the comments provided by the District or othier. approving agency in the course of permit
Teview of terminate and withdraw the permit application:

Section 6: Commencement, Expiration, and Terniinatioh

6.1 The terms and conditions of this Agréemet:shall becore effective when exectited by all the
parties, '

6.2 Theé térms and conditions of this Agreement shall bé rgviewed at a méeting to be held by the
Parties every year, coinciding with:the beommng of the State of Indiana’s fiscal'year, At the time of
review, the Parties shiall disciiss the estimated annual dmount for the riext fiscal year, quality of work
perfonned key accomphshments work processes, procedurgs, priorities, and thé goals dnd objectives
of thie Agreemerit. The Pastiés-shall determine whethér the tering and conditions of this Agreement are
still satisfactory to edch Party or whetheér modificatioils are required, If modifications are requited,
stch.changes shail be-made by written amendment executed by all Parties. Each Party is freeto |
request modifications to the terms and conditions of this Agréemientt any time whilé this Agreement
is in effect and such modifications may be:made by written amendment upon fhe fmuinal agreéiment of
both Parties,

6:3 INDOT hasthe Tegal authority to enifer into this Agreement, and the institutional, managerial and
financial capabilify (including finds sufficient to pay1 tionfedéral share. of ) project costs) to ensuré
proper. planning, management, and complehon of the Agreement, INDOT' acknowledges that the

rights, duties; and obligations described in this ‘Agreement cafinot be binding until all Statutory: dnid .
revulatory requirementshave been met. Inthe case of invalidity, the District miay exei¢ise any legal
righits it has to protect the Governmentls intetests related to this Agtéement.




6.4 This Agreement may be terminated by either the INDOT or the District upon sixty (60) days
written noticé to the point of contact of the other agency listed in Section 7.1 of this Agreement if the
Party requesting termination has demonstrated that the other Party has not substantially fulfilled the
reésponsibilities and térms of the Agreement after being provided with notice and ninety (90) days to
remedy the situation. If gither INDOT or the District wishes to terminate this Agreement for any
reason other than deficient performance, the Party wishing to terminate shall provide written notice to
the other Party, indicating the intent to terminate the Agreement one hundred and twenty (120) days
from the date of the written notice, unless both Parties agree to an alternate date.

6.5 Inthe event of termination, all excess funds shall be refunded within sixty (60) days after the
effective period of the termination. Neither party shall incur any new obligations for the terminated
portion of the Agreement after the effective date and shall cancel as many obligations as possible. Full
credit shall be allowed for each Party’s expenses and all non-cancelable obligations properly incurred
up to the effective date of termination. In the event of termination of this Agreement, the District shall
conduct a final accounting. 1f additional funds are necessary, the District shall be entitled to
compensation for the work performed prior to receipt of notice of termination, less any funds
previously paid by or on behalf of INDOT. INDOT shall not be liable for any further claims, and the
claims submitted by the District shall not exceed the total amount of consideration stated in this
Agreement. Should the District be unable to complete the provisions of this Agreement for any reason,
all monies provided by INDOT which prove to be cancelable obligations or unallowable shall be
refunded to INDOT.

Section 7: _General Provisions

7.1 The point of contact in each signatory agency is as listed below:

1. INDOT: Manager, Office of Environmental Services
Indiana Department of Transportation
100 N. Senate Avenue
Indianapolis, Indiana 46204
Tel: 317-232-5135; Fax: 317-233-4929

2. USACE: Chief, Regulatory Branch
USACE Louisville District
P.O. Box 59
Louisville, Kentucky 40201-0059
Tel: 502-315-6675; Fax: 502-315-6677

7.2 During the performance of this Agreement, the Parties agree to abide by the terms of Executive
Order 11246 on non-discrimination and will not discriminate against any person because of age, race,
color, religion, sex, or national origin. The participants will take affirmative action to ensure that
applicants are employed without regard to their age, race, color, religion, sex, or national origin.

7.3 Continuation of Existing Responsibilities




1. 'The Parties to this Agreemetit are’acting ifian mdependent Capacity in the performance of
their. 1espectwe‘ile‘b 1y authorized fu” ¢itic his Agreement, and nang of the Par ties®
eémployees 4re'to be eonsideredthe: GEiG icér, aaent. or employee oF ariothér: Pdrty to ineliide
the staff to be hired by the Districtto: support priority review of INDQT iransportation

projects.

2. ’lhls Aoreement shall not abrogate any obligations or duties to comply with the.regulations
I \ he'1973 (F ederal) Endanoered Species Act; as aménded;the 1958
(Federal) Fish ande]dhfe Cooxdmatlon Act,:as.amended; the National Envxronmental
Policy Act 611969; the: (Federal) Cleati Water Act 6f 1977,.as aménded: National Historic
Preservation Act of 1966, orany-other-applicable Federal statute or 1mplementmg
reoulauons

7.4 This Agreemeitt iii no way- restricts the District or INDOT froin part:mpatmﬂ in similaractivities
with other public of private agéncies; organizations; and individuals;

7:5 This Agreement and any clairis arising otit of this Agreement shall be. Uovemecl by thé laws and

reoulanons of the United States:and the State of Indxana

7:6 'The Distriot shall provide its own workers compensation coverage throughout the duration of the
Agreement and any extehsions théreof.

7.7 By signature below, INDOT certifies that the individuals listed in this Agreement as
représentatives of INDOT are‘authorized to act in their respective.areas for matters related ta this
Agreement. All parties acknowlcdce that any person executing this Agreement in a representative
capacity hereby represénts that he/she- has been duly authorizéd by his/het prmc:pal to execute this
Agreement on such principal’s behalf,




DEPARTMENT OF THE ARMY

Keith A. Landry (_/ s DATE

Colonel, Corps of Engineers
District Commander

Yes fos

INDIANA DEPARTMENT OF TRANSPORTATION

A/ M@QM«»—\ ///,% Y

Karl B. Browning, Commlsm DATE
Indiana Department of Transport

6] BY THE INDI1 P

ZZ OF ADMINISTRATION
<, For~ f///‘z’/wo&
- 7

Carrie Henderson, Commissioner DATE
Indiana Department of Administration

APP VED BY THE INDIANA STATE BUDGET AGENCY
o pr—— 11/2fbs
4 T

14 \/
Christopher A. Ruhl, Director DATE
Indiana Department of Transportation

APPROVED AS TO FORM AND LEGALITY

ra ' . f?
ClpnadeTh o S Obrsos . (FOR)
Steph€n Carter, Attorney General

Date: //-4-0&




